




17 September 2012
Apache Software Foundation

Attention:	Legal Counsel
		
Subject:	License Agreements for KC-46 Aircrew Training System proposal

Enclosures:	(1) Government’s list of prohibited license terms
(2) Boeing’s markup following initial review of your company’s license 
         (3)  Government requirement for technical data and computer software submissions under this procurement.

The Boeing Company included an item (or items) of software and/or technical data from your company as a potential source for Boeing’s KC-46 Aircrew Training System Proposal. 

The Boeing Company is in the process of responding to US Air Force evaluation notices (EN)  for the KC-46 Aircrew Training System Proposal.  Your immediate attention and response to this letter is necessary for Boeing to meet Boeing’s response deadline.

After careful review of your license and upon further inquiry by the US Government (USG), Boeing requires the following updates and modifications to your license no later than close of business 17 Sep 2012. Failure to make these changes will result in (i) a determination that your license is non-compliant to the Data Rights requirement included in the prime solicitation (ii) removal of your product from Boeing’s consideration in this competition.

The US Air Force has explicitly stated in the EN notice that “A proposal with a software license agreement containing any of the terms and conditions proscribed by this list will be ineligible for contract award”.   In the event your license has any conflicts with Enclosure (1), the Boeing proposal will be ineligible for award and the Government may exclude Boeing from the competition without further discussions.  Without modification of your license, Boeing will be forced to remove your product (s) from consideration in this competition.

You are requested to modify the terms of your software license to comply with the Government’s list of prohibited terms and conditions in enclosure (1). Changes or Modifications that will bring you into compliance can be in the form of ONE the following two actions:

a) Incorporate into your software license the following clause:

“Licensor understands and agrees that The Boeing Company is obtaining this commercial software license and/or technical data under solicitation FA8621-11-R-6251, for the express purpose of providing, if selected, said software and/or technical data to the United States Air Force for their use in the operation of the KC-46A Aircrew Training System (ATS).  Any term of this license that is, pursuant to DFARS 227.7202-1(a), inconsistent with Federal procurement law or does not otherwise satisfy the needs of the United States Air Force is hereby modified accordingly or rendered null and void.”

Or 

2) Revise your standard commercial license to remove all terms that are inconsistent with Federal procurement law or do not otherwise satisfy the needs of the Government for this procurement.  As a guide Enclosure (1)  provides a list of material terms and conditions of negotiated, commercial, and other non-standard software license agreements the US Government has determined are inconstant with Federal procurement law or do not otherwise satisfy user needs under this solicitation.  Additionally, Enclosure (2) is our initial review of your company’s standard license with a markup of the terms of that license that we have determined conflict with the Government’s list of prohibited clauses.  Please review your license to determine if other clauses conflict with the Enclosure (1) list.

As additional information, Enclosure (3) provides the Government’s position on technical data and computer software submissions under this procurement.

Members of the Boeing KC ATS Proposal Team, as well as Boeing Sr. Leadership, will be in contact with your company to discuss these requirements and urgency of this request. 

If you have any questions or comments contact the undersigned immediately.

Regards,

Jeanette (Jan) Gaines
Purchasing Agent
Jeanette.r.gaines@boeing.com
Enclosure A to Letter:
MP-K014-10-0870
[image: Word_bluesmalllogo]		The Boeing Company
		P.O. Box 516
		St. Louis, MO 63166-0516

314-777-0738
7
BOEING PROPRIETARY
Use or disclosure of data contained on this sheet is subject to the restriction on the title page of this proposal or quotation.







image1.png
@ﬂafl,va




